IN THE COURT OF APPEALS

AT KNOXVI LLE F::Il-EEE[:)

August 20, 1998

FI RST TENNESSEE BANK NATI ONAL ) BLOUNT Cl RCU f(ec" Crowson, Jr.
ppellate Court Clerk
ASSOCI ATI ON, ) C A No D3A0TN97T1°CV-00514
)
Plaintiff-Appellee )
)
)
)
VS, ) HON. W DALE YOUNG
) JUDGE
)
)
)
RONALD A. WHI TE, BERYL A. WH TE,) AFFI RVED AND REMANDED
and DEBRA K. WHI TE, )
)
Def endant s- Appel | ants )

F. D. G BSON, Maryville, for Appellants.

GORDON D. FOSTER, Lacy & Wnchester, Knoxville, for Appellee.

OP1 NI ON

McMurray, J.

This action was instituted in the Chancery Court for Bl ount
County seeking to revive, by scire facias, a judgnent previously
obtained by the plaintiff against the defendants. The previous
j udgnment had been obtained in the Grcuit Court of Blount County.

The chancellor elected to order this action transferred to the



circuit court rather than di spose of the matter in chancery court.
The chancery court action was filed |l ess than ten (10) years after
the previous judgnent was obtained in circuit court. Ten (10)
years had expired, however, before the action was transferred to
the circuit court. The defendants noved to dismiss the circuit
court action on the grounds that the ten year statute of limta-
tions for judgnments as provided in T.C A 8§ 28-3-110 had expired.
The notion was overrul ed. Thereafter, judgnent was entered
reviving and extending the previous judgnent for a new statutory
period. This appeal resulted. W affirmthe judgnent of the trial

court.

On this appeal, the appellants ask us to review the foll ow ng

I ssues:
1. Is the scire facias action barred by T.C A § 28-3-
1107
2. Is the conplaint void due to |lack of proper pro-
cess?
W will first consider the second issue. The issue was not
raised in the trial court. It is well-settled that issues not

raised at the trial level will not be considered for the first tine

on appeal. Book-Mart of Florida v. National Book \Warehouse, 917

S.W2d 691, 694 (Tenn. App. 1995); Sparks v. Metropolitan Gov't of

Nashville and Davidson County, 771 S.W2d 430, 434 (Tenn. App
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1989). There is an exception, however. The issue of jurisdiction
can be raised at any tinme. See Tennessee Rules of Civil Procedure,

Rule 12.08 and Arnold v. Gouvitsa, 735 S.W2d 458 (Tenn. App.

1987) . Thus, the issue of jurisdiction is properly before the
court. There are two general areas of jurisdiction. One is
subject matter jurisdiction and the other is jurisdiction over the
person. Subject matter jurisdiction is the basis for the court's

authority to act and cannot be waived. See Landers v. Jones, 872

S.W2d 674, 675 (Tenn. 1994). Qobvi ously, the court, under the
circunstances of this case has subject matter jurisdiction. (As

hereinafter noted, this is sinply an action on a debt.)

W will next examne the matter of personal jurisdiction.
Unli ke subject matter jurisdiction, personal jurisdiction can be

wai ved. The general rule is stated in Dixie Sav. Stores, Inc. V.

Turner, 767 S.W2d 408 (Tenn. App. 1988):

A party's objections to personal jurisdiction and
venue are deened waived unless they are raised in a
tinmely manner. Kane v. Kane, 547 S.W2d 559, 560 (Tenn.
1977) (venue); Felty v. Chillicothe Realty Co., 175 Tenn.
315, 318, 134 S.W2d 153, 154 (1939) (personal jurisdic-
tion). Thus, if a party nakes a general appearance and
does not take issue with venue, adequacy of service of
process, personal jurisdiction, or other simlar mtters,
the courts customarily find that the party has waived its
objections to these matters. Tennessee Dep't. of Human
Serv's v. Daniel, 659 S.W2d 625, 626 (Tenn. App. 1983)
(personal jurisdiction); Walkup v. Covington, 18 Tenn.




App. 117, 126, 73 S.W2d 718, 723-24 (1933) (defect in
process).

Id. at page 410.

Rul e 12, Tennessee Rules of Civil Procedure has tenpered the
common law rule to a certain extent. A party nmay now preserve an
issue relating to personal jurisdiction when it is joined with
anot her defense in a responsive notion or pleading. See T.R C. P.,
Rul e 12.02. Such was not done in this case. Therefore, under the
above authorities, the filing of a notion to dism ss on the grounds
that the statute of limtations has expired wi thout reservation or
an alternative ground challenging the sufficiency of process
constitutes a general appearance and the party so appeari ng wai ves
the deficiency (if any) and subnmits to the personal jurisdiction of

the court.

We find no nerit in the appellants' second issue.

W will exam ne and analyze the first issue under the sane
circunstances that it was presented to the trial court. The

def endants' notion is based upon the foll ow ng grounds:

1. Judgnent in this cause was rendered on Cctober 22,
1985. [The original judgnent].

2. On Qctober 16, 1995, an original action was filed

i n Chancery Court for Blount County styled Wit of
Scire Facias between the sane parties seeking to
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revive this judgnent under provisions of T.C A 8§
25-4-101 et seq., and T.C. A § 28-3-110.

3. An order of Transfer was ordered by Chancellor
Chester S. Rainwater, Jr., and was entered Decenber
4, 1995.

4. No original action was taken in this case prior to

Cctober 22, 1995 and no Wit of Scire Facias was
filed in this case prior to Cctober 22, 1995.

5. The current action, being a transfer from Cause
#95-104 of the Chancery Court for Blount County,
Tennessee is barred by the Statute of Limtations

codified in T.C.A § 28-3-110 and should be dis-
m ssed.

It is nost significant to note that there is no challenge to
the sufficiency of the process in chancery court. The thrust of
the appel l ants' argunent is that no process i ssued fromthe circuit
court until after the statute of limtations had expired and that
the chancery court was |acking in jurisdiction since the original
j udgnment sought to be revived was in the circuit court. W find no
nmerit in this contention. As noted in the appellants' brief, the
"l ead process" in this matter was the issuance of a show cause
noti ce whi ch was served on the appel | ants on Cctober 20, 1995. The
record bears out this fact. The |ead process was issued fromthe
chancery court and was served and returned in accordance with Rule

3, Tennessee Rules of Cvil Procedure.

Rul e 4, prescribes the nethod of the i ssuance, formand return

of a sunmons. There is no specific formof a sunmons prescri bed or



required. A summons nust contain certain information as enunerated
in Rule 4.02. The |eading process issued fromthe chancery court
on the original conplaint in this action substantially conplies
with the requirenents of Rule 4.02. W find that substanti al
conpliance is sufficient provided it is adequate to conply wi th due

process requirenents.

Basic due process requires "notice reasonably
calculated wunder all the circunstances, to apprise
interested parties" of the clains of the opposing
parties. Millane v. Central, Hanover Trust Co., 339 U.S.
306, 314, 94 L. Ed. 865, 70 S. C. 652 (1950). The
pur pose of due process requirenents is to notify the
I ndi vi dual in advance in order to all ow adequat e prepar a-
tion and reduce surprise. Menphis Light, Gas, and Water
Divisionv. Craft, 436 U.S. 1, 14, 56 L. Ed. 2d 30, 98 S.
Ct. 1554 (1978).

McClellan v. Board of Regents of the State Univ., 921 S. W2d 684
(Tenn. 1996).

W find that the |eading process issued from the chancery
court was sufficient to satisfy due process requirenents. Further,
t here has been no showi ng of prejudice to the defendants in any way
caused by the way and manner in which the |eading process was

i ssued and served.

Qur next inquiry is whether the chancery court had subject
matter jurisdictionto entertain this action whenit was originally
filed there. Qur suprene court has established that actions to

renew a judgnment are actions upon a debt. Shephard v. Lanier, 241
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S.W2d 587 (Tenn. 1951). Such actions may be brought by conpl ai nt
I n chancery. Gbson's Suits in Chancery 8 501, (WIlliamH Inman

ed., 6th ed. 1982).

Additionally, T.C. A 8 21-1-502 provides as foll ows:

N T T T T T OO R R B O A I !
chancery court in which shall be brought any suit or
proceedi ng i n which conpl ai nant seeks relief predicated
upon, closely related to, or growi ng out of, matters or
things theretofore adjudicated by final judgnment or
decree of the circuit or any other court, whether or not
the circuit or other court retained jurisdiction of the
cause for the purpose of enforcing or nodi fying the final
judgnent or decree, in the sound discretion of the judge
or chancellor of the chancery court, either sua sponte,
or upon notion of any defendant, may transfer the suit or
proceeding to the court in which such matters or things
were theretofore finally adjudi cated; provided, that the
circuit or other court shall have jurisdiction thereof
concurrent with the chancery court; and provided furt her,
that it shall be nmade to appear to the chancery court
that the transfer of the suit or proceeding to the
circuit or other court wll not cause unnecessary
hardshi p or inconvenience to the parties thereto, their
counsel, or witnesses, or unreasonabl e delay in the final
hearing or disposition of the suit or proceeding.

Under the above quoted statute, jurisdiction of the chancery
court is not reasonably open to question. W are of the opinion and
hold that the filing of the conplaint in the chancery court tolled
the statute of Iimtations found in T.C. A 8§ 28-3-110 and that the
appel l ants were not prejudiced by the transfer of the case to the

circuit court.



Accordingly, we affirmthe judgnent of the trial court in al
respects. Costs are assessed to the appellants and this case is

remanded to the trial court.

Don T. McMurray, Judge

CONCUR:

Her schel P. Franks, Judge

WIlliamH [|nman, Senior Judge
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This appeal cane on to be heard upon the record from the
Circuit Court of Blount County and briefs filed on behalf of the
respective parties, oral argument having been waived. Upon
consideration thereof, this Court is of the opinion that there was
no reversible error in the trial court.

We affirm the judgnent of the trial court in all respects.
Costs are assessed to the appellants and this case is remanded to

the trial court.

PER CURI AM



